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“Employment, and job 
prospects, are matters of 
vital concern to most 
people. Jobs of all 
descriptions are less 
secure than formerly, 
people change jobs more 
frequently, and the job 
market is not always 
buoyant. Everyone knows 
this. An employment 
contract creates a close 
personal relationship, 
where there is often a 
disparity of power 
between the parties. 
Frequently the employee 
is vulnerable.” (Malik v 
BCCI, per Lord Hoffmann) 



Employment Status

The Uber

Litigation…implications
[2021] UKSC 5
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02 CONTRACT V STATUTE
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The Karshan Judgment – December 2019

Karshan (Midlands) Trading as 
Dominos Pizza v Revenue 
Commissioners [2019] IEHC 89

• First gig economy judgment on 
employment status in Ireland

• Mutuality of obligation in the 
context of ‘umbrella’ contract



• Terms of Employment (Information) Act 1994 sets
out basic information required

• More recently, the Employment (Miscellaneous
Provisions) Act 2018 now requires:

- The full name of the employer and the employee.
- The address of the employer.
- The expected duration of the employment
contract.
- The method of calculating or rate of pay.
- The expected normal working day and week.

The Contract of Employment

.



Examples of express terms include:
• Dismissals procedure
• Pay
• Holidays

Implied Terms:
Distinguish between terms implied in law
and terms implied in fact

Express terms and Implied Terms

.



Custom and Practice terms 
Examples: enhanced contractual payment entitlements (e.g. ex 
gratia redundancy payments or sick pay)
Factors to consider:
(a) whether the policy was drawn to the attention of 
employees; 
(b) whether it was followed without exception for a substantial 
period; 
(c) the number of occasions on which it was followed; 
(d) whether practice applied automatically; 
(e) whether the nature of communications supported the 
inference that the employers intended to be contractually 
bound; 
(f) whether the policy was adopted by agreement; 
(g) whether employees had a reasonable expectation; 
(h) whether terms were incorporated in a written agreement;
(i) whether the terms were consistently applied. 

Implied Terms

.



The Organisation of Working Time Act 1997
regulates areas such as paid annual leave,
breaks, Sunday work, maximum working
week, and overtime.

These entitlements should be included in the
contract of employment.

It should also be expressly stated, where
appropriate, that the employee cannot work
in another job where their cumulative hours
would bring their weekly hours above the
maximum permitted by the Act.

Working Time

.



Probationary periods

The Court of Appeal decision in Over-

C Technology Limited [2021] IECA 37

• Plaintiff CFO of technology company

• High Court had granted interlocutory 

injunction in case concerning 

employee’s implied contractual right 

to fair procedures in performance 

assessment during probationary 

period

• Court of Appeal has now reversed this 

decision



COURT OF APPEAL APPROACH IN OVER-C (2021)
Court of Appeal reverses High Court decision which had granted 
injunction restraining dismissal in the context of employee on 
probationary period (at [49]):
“I do not accept that a court can imply a right to fair procedures -
still less uphold a cause of action for the breach of such an 
alleged right - in relation to the assessment of an employee’s 
performance by an employer (other than for misconduct, which 
does not arise here) during the probationary period, as this 
would negate the whole purpose of a probationary period. This 
does not prevent an employer from including a term in the 
contract which confers rights to fair procedures on the employee, 
even during the period of probation.”



Fixed-Term Contracts
• Protection of Employees (Fixed-Term Work) Act

2003 pursues twin aims:
To ensure non-discrimination
To prevent abuse of successive fixed-term 
contracts

• Rights of Fixed-Term Employees:
Not to be discriminated against (by reference to comparable 
permanent employee).
To receive written statements at recruitment and renewal.
In certain circumstances to be deemed an employee of 
indefinite duration. 
To receive information on vacancies for permanent posts. 
To be given access to training opportunities. 
Not to be penalised

.



’

WRC/Labour Court

Robust protection against penalisation

Exposure: Note 260 weeks’ 

remuneration threshold in unfair 

dismissal

Presumption of protected disclosure;

Emphasis on difference between 

protected disclosure and grievance

Broad definition of “relevant 

wrongdoing”

Circuit/High Court

Wide-ranging powers of CC

Nature of injunction

New Tort action for Detriment (section 

13)

Practical considerations

PROTECTED    DISCLOSURES      LITIGATION  

An overview of the posit ion up unti l  May 

2022



The approach in Clarke

Clarke v CGI Food Services Ltd [2020] IEHC 368
• First High Court judgment on interim relief under PDA 2014
• Circuit Court granted such relief, ordering the employer to maintain the employee’s 

pay and benefits pending the determination of his WRC complaint
• Employer appealed unsuccessfully against that order

Key points:
• Clarification of scope of section 5(5) PDA 2014
• HC rejects employer’s argument that plaintiff had not made any mention of 

protected disclosures until after dismissal – implications
• Distinction between information and allegations
• Note direction of High Court to employer in this case 



BARANYA V ROSDERRA IRISH MEATS GROUP LTD

[2021] IESC 77

• Most important case to date on Protected Disclosures

• Supreme Court provides major clarifications of 
Protected Disclosures Law

• Issue of grievance v protected disclosure

• Importance of contextual approach

• Status of Code of Practice



BARANYA V ROSDERRA IRISH MEATS GROUP LTD

• Whether the following communication amounts to a protected 
disclosure:

– “the pain had reached such a degree that I repeated my 
concerns to Mr Dunne (supervisor) that I was in a lot of pain 
due to the work that I had to perform, and could I move to 
another job”

– Supreme Court approach: Did these words expressly or by necessary 
implication amount to an allegation tending to show that workplace health 
and safety was or would be endangered, even if that complaint was 
personal to [Mr. Baranya]?

– Case now remitted back to the Labour Court



LEGISLATIVE CHANGE: THE ROAD AHEAD

PROTECTED DISCLOSURES (AMENDMENT) BILL 2022 AND ITS 
IMPLICATIONS FOR CHARITY SECTOR
• Debated at Committee Stage on 23rd March 2022- has now moved to Report Stage
• Gives effect to Directive (EU) 2019/1937 on the protection of persons who report breaches of EU law
• Amends the scope of the 2014 Act so that “relevant wrongdoings” includes all of the

EU laws listed in the Directive
• Expands the personal scope of the 2014 Act to include:

volunteers; shareholders; persons belonging to the administrative, management or
supervisory body of an undertaking; and persons whose work-based relationship is yet
to begin in cases where information on relevant wrongdoings has been acquired during
a recruitment process or other pre-contractual negotiation.



The Road Ahead Continued:

Private sector organisations with 50 or more employees must 
establish formal channels and procedures for their workers to 
make protected disclosures

Derogation from this obligation for employers with between 50 
and 249 employees until 17 December 2023 

Minister may reduce the threshold of 50 employees for specified 
classes of employers, subject to a risk assessment and public 
consultation and can make an order setting out how 
organisations should calculate the threshold of 50 employees 

All prescribed persons (as defined in SI 3672020) shall establish 
formal channels and procedures for the making of protected 
disclosures by workers in the sectors they regulate or supervise.

Provides greater protections for workers who suffer penalisation 
as a result of making a protected disclosure by:

• reversing the burden of proof in civil proceedings;

• expanding the provision on interim relief to include forms 
of penalisation other than dismissal;

• providing for criminal penalties for penalisation.



The Bill responds to Baranya by excluding the following from “relevant wrongdoing”:“a
matter concerning interpersonal grievances exclusively affecting a
reporting person namely grievances about interpersonal conflicts
between the reporting person and another worker or a matter
concerning a complaint by a reporting person to, or about, their
employer which concerns the worker exclusively.”



Challenges in recognising whether a communication is a disclosure

Bullying?

Workload; communications
within a team? 

Health and safety
concerns
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of policies

Vicarious 

liability

Bullying and Harassment

Robust 

management?

Bullying?



Code of Practice (SI. No. 674 of 2020)

Most recent Code of Practice (SI. No. 674 of 2020)

“Workplace Bullying is repeated inappropriate behaviour, direct or
indirect, whether verbal, physical or otherwise, conducted by one or more
persons against another or others, at the place of work and/or in the
course of employment, which could reasonably be regarded as
undermining the individual’s right to dignity at work. An isolated incident
of the behaviour described in this definition may be an affront to dignity at
work but, as a once off incident, is not considered to be bullying.”



Vicarious Liability

• Meaning

• Connection/relationship between wrongdoer and 
defendant – e.g. employment relationship (Stage 1)

• Connection between the above relationship and the 
wrong done  (Stage 2)



Vicarious liability: The 
Judgment in Morrissey

Significant clarification of Stage 1 VL inquiry: per Clarke
CJ at [12.20]:
“[T]he ultimate question which the Court must
address is as to whether the level of engagement by
one party with the way in which the other party is to
carry out a task entrusted to it is sufficient to conclude
that there is a real extent to which it can be said that
the contracted party is closely integrated into the
activities of the employer not just in respect of the
ends to be achieved but as to the manner in which
those ends are to be pursued”
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